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1. Purpose. To pronulgate the SOP for admnistering |law and | egal
matters.

2. Cancel | ati on. MCCDCO P5800.2.

3. Backsr ound

a. The Commanding GCeneral, Marine Corps Base (MZB), is the
Oficer Exercising Ceneral Court-Mrtial Jurisdiction for
organi zations and tenant activities assigned to the Marine Corps
Conbat Devel opnent Command (MCCDC) and for those organi zations

outside this Comrand assigned by higher authority. In that capac-
ity, except as noted in paragraph 3b below, the Commanding Ceneral,
MCB, wll convene all general courts-nartial, be the separation

authority for admnistrative separations, and act upon nonjudici al
puni shment appeals in appropriate cases.

b. The Commanding General, MCCDC will dispose of cases involv-
ing national security pursuant to section 0116 of the Manual of the
Judge Advocate Ceneral. The Commanding GCeneral, MCCDC, wll also
exerci se general court-martial jurisdiction in those cases in which
the Commanding GCeneral, MIB, cannot act as authority.

c. The Staff Judge Advocate (SJA) as senior |egal advisor for
the Command has, as required by law, direct access to any officer
exercising general court-martial jurisdiction. Additionally, the
SJA is available to deputy comranders, battalion comanding
officers, and other activity heads for advice on legal mnatters
within their organizations.

d. Refer to the reference for the Rules for Courts-Marti al
(R.C.M).
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4.  Recommendat i ons. Recomrendations concerning the contents of the
SCP for Law and Legal Mtters are invited. Such recomendations
should be forwarded to the Commanding General, MXDC (C 052), via the
appropriate chain of comand.

5. Summary of Revision. This revision contians a substantial  nunber
of changes and should be conpletely reviewed.

6. Certification. Reviewed and approved this date.
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Deputy Commander for Support
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SCP FOR LAW AND LEGAL MATTERS

CHAPTER 1
GENERAL  ADM NI STRATI ON

1000. DI SCI PLI NE. The nmaintenance of discipline and the application
of corrective and punitive neasures provided by law are command

responsibilities. Authority in these matters wll not be delegated to
persons not in command. It is essential to the proper functioning of
any command that discipline be admnistered properly, inpartially, and

promptly. The organizational commander is responsible to ensure that
this is done. Certain requirements concerning proper handling and
tinely reporting of disciplinary cases are herein provided to aid
organi zational commanders in their responsibilities.

1001. MJOR SORCE MTERIALS. Mlitary justice and its admnistra-
tion are controlled by federal statutes and regulations. The admn-
istration of mlitary justice wthin this Conmand wll be conducted
wth the Udiform Code of Mlitary Justice (UOM); MM 1984; JAGQNST
5800.7, Manual of the Judge Advocate General (JAG Manual); McCO
P5800.8, Marine Corps Manual for Legal Admnistration (LEGADM NVAN);
the decision of the United States Court of MIlitary Appeals and the
OourtsI of Mlitary Review directives of higher authority; and this
Manual .

1002. ASSIGNMENT CF LEGAL DUTIES. Each organizational commander who

exercises special court-nartial convening authority wll appoint in
witing a commssioned officer or warrant officer to the primary or
additional duty of organizational legal officer. A prerequisite to

appointment is attendance at the Naval Justice School at Newport, R,
or the wequivalent in previous experience. A lack of either 1s not a
bar to assignnent, but the officer assigned should be sent to the
course as soon as practicable.

1003. I NSTRUCTIONS AND TRAI NI NG

1. The foroper admnistration of mlitary justice is the personal
responsibility of each person in command. This heavy responsibility
can only be discharged properly by providing clear guidance, adequate
training, and personal supervision. Organizational comanders and
co's nmust take a personal interest in the correct and pronpt discharge
of all legal duties.

2. In addition to the instruction of personnel required by UCM,
Article 137, organizational training schedules wll provide for
instruction in such subjects as legal assistance; the purpose and
scope of the Soldiers and Sailors Qvil Relief Act; the Privacy Act of

1-3



1004 SCP FOR LAW AND LEGAL MATTERS

1974; the Freedom of Information Act; the law of search and seizure;
UCMI, Article 31b, warnings: duties, responsibilities, and conduct of
menbers at courts-martial; the rights of accused at nonjudicial

puni shment  proceedings; and the duties of summary courts-nartial

of ficers. The Staff Judge Advocate (SJA) wll provide assistance in
these areas of instruction if requested.

1004. PROWT DISPGSITION O CASES

1. The certainty of pronpt punishnent is nore conducive to good
discipline than punishment long delayed after the offense. Reported
offenses nust be pronptly investigated. However, speed in the conduct
of the investigation should never be paramount to the rights of the
accused or the thoroughness of the investigation. Upon receipt of
sworn charges, whatever disposition is to be made nmust, in the
interest of justice and disciplineg, be nade pronptly.

2. Disciplinary infractions wll be handled expeditiously and judi-
ciously. It is not necessary or desirable that every offender be
subjected to court-nmartial action or have nonjudicial punishnent
inposed under UCMJ, Article 15. It is only necessary that every known

disciplinary infraction and offender receive the considered attention
of soneone in the chain of command. Each infraction nust be dealt
wth under our regulations and laws wth consistency and in proportion
to the magnitude of the offense. Due consideration should be given to
the offender's age and mlitary record, as well as mtters presented
in extenuation and mtigation on behalf of the offender.

1005. ORGANIZATION OF THE OFFICE OF THE STAFF JUDGE ADVOCATE (0SJA).
The SJA is the principal legal advisor for the Command. Specific
duties of the SJA and principal personnel wthin the OSJA may be found
in MCDOO P5400.1. The OSJA is organized generally into the follow ng
branches wth principal duties as listed:

1. Mlitary Justice/Admnistrative Law Branch. The Mlitary Justice
Section's responsibilities include prosecution of special and general
courts-martial, providing advice to subordinate commanders relative to
admnistering disciplinary matters, and scheduling and providing
instructors for legal courses taught Dby MXCDC schools and organi za-
tions organizations. This section has an officer appointed as Special
Assistant U S. Attorney who conducts prosecutions at the US

Magi strates' Court, | exandria, VA for mnor civilian offenses and all
serious traffic violations conmtted aboard MXCDC  and also

adm nisters debarment proceedings.

2. Cvil Law Review Branch

a. Qdvil Law Section. Provides legal advice to staff sections
on: the release of information pursuant to the Freedom of Information
Act (exclusively for the Public Affairs Cfice); the propriety of
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using command facilities Dby non-mlitary groups; nmatters involving
[abor law, environmental |aw, standards of conduct, gifts,

garni shnents, and private organizations; reviews of MXDC orders and
certain contracts: and other mscellaneous natters as assigned. The
Gvil Law Oficer is the SJA representative to the Famly Advocacy
Committee, which deals wth famly violence.

b. Review Section. The Review Section's responsibilities include
processing of post-trial actions for courts-nmartial conducted for
personnel of this Command and the organizations for which the
Commanding Ceneral is the officer exercising general court-nartial
jurisdiction. Gher functions include reviewing courts-nmartial and
appeals of nonjudicial  punishnents.

3. Administrative Support Branch. The Legal Administrative Oficer
heads the Admnistrative Support Branch and is a nonlawer |imted
duty officer or warrant officer responsible for the admnistrative
operation of the GOBJA and certain other functions not involving
mlitary justice mtters. Specifically, the Legal Admnistrative
Cficer formulates operating policies and procedures; supervises and
coordinates property inventories and control; procures supplies and
equi pment; prepares and admnisters the operating budget and POV
documents; supervises the mintenance of the Law Library; advises on
the inprovenent of procedures and practices related to nanagement;
reviews all JAG Mnual investigations, injury reports, and all clains:
instructs in legal matters at various schools: conducts |[egal
inspections for MXDC units; admnisters matters pertaining to Table
of  Oganization (T/Q, Table of Equipnent (T/E), and Table of Autho-
rized Publications (TAP): prepares and naintains statistical data;, and
handles special projects as assigned. This branch also adninisters
and conducts the MXDC Traffic Court, which adjudicates mnor traffic
violations occurring aboard MXDC and maintains driving records for
personnel located at MXCDC

4, Defense Counsel Branch. This branch, though operationally wthin
the OBJA reports to the Regional Defense Counsel, located at Canp
Lejeune, NC.  The branch receives admnistrative support from the SIJA
and its nenbers are admnistratively attached to MXDC  The branch
provides representation to Mirine Corps and Navy personnel charged at
general or special courts-nmartial or who are respondents at admnis-
trative discharge boards, and provides advice to individuals pending
charges at nonjudicial punishnent, summary courts-martial, or pending
admnistrative separation not requiring a discharge board.

5. Legal Assistance Branch. The Legal Assistance Branch provides

| egal assistance to active duty and retired personnel and their
dependents in those matters not dealing wth mlitary justice natters.
This includes preparation of wlls and powers of attorney, landlord-
tenant disputes, donestic relations, consumer law, contract review
estate planning, personal incone tax advice, adoptions, name changes,
naturalization and immgration counselling, and related natters. This
branch also coordinates the service of «civilian warrants of arrest
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and civil process, and the turning over of wmilitary personnel to civil
authorities pursuant to procedures set forth in the JAG Mnual.

1-6
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CHAPTER 2
M LI TARY JUSTICE - CGENERAL

2000. BASIC POLICIES

1. A person who has been tried in a domestic or foreign court,
whether ~ convicted or —acquitted, or whose case has been adjudicated by
juvenile court authorities, wll not be tried by court-nartial nor
awarded nonjudicial punishment for the sane act or acts except as
provided for in the Mnual of the Judge Advocate General (JAG Manual),
section o0116d.

2. Al known charges against an accused, if properly the subject of a
court-martial or nonjudicial punishment, should ordinarily be heard at
a single proceeding by the lowest forum that has the power to adjudge
an appropriate and adequate punishnent.

2001.  OFFENSE REPORTS. Mlitary personnel should report all offenses
coomtted by nembers of the naval service which they observe. \Men a
GO or QAC receives notice of such, they wll take pronpt steps to have
the nmatters investigated and wll take any necessary action per Rules
for Courts-Martial (RCM) 303. NOTE: (ffenses which are najor
federal offenses or which involve national security require special

consi derati on. See JAG Manual, section 0116.f. In all such cases,
contact the Staff Judge Advocate (SJA) immediately.)

2002. PRELIMNARY [INQUIRY. A prelimnary inquiry conducted per
RCM 303 is used to provide sufficient information to enable a

proper disposition of the case of suspected offense(s). In the case
of a mnor incident, a sinple, informal inquiry may suffice and
submssion of an oral report wll be appropriate. In a case involving

nore conplex matters, or when a trial by court-martial is anticipated,
the prelimnary inquiry should be in witing as in figure 2.1. In
cases of ongoing investigations, the officer conductin? the prelim-
nary inquiry should contact the investigator handling the case and
determne the availability of information. A formal investigative
report from an investigative agency wll normally suffice for the
prelimnary inquiry. However, the commander should balance the
necessity and desirability of the pronpt disposition of charges
against the time delay sonetimes involved in awaiting the final report
of an investigating agency. In such cases, the QO should ensure that
the SJA or the Mlitary Justice COficer (MO is informed of the
situation in order to expedite processing.

2-3
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2003. | NVESTI GATI VE  SUPPORT

1. In the discharge of the responsibility for good order and
discipline, an organizational conmander nust frequently rely on

pronpt investigative action by professionally trained personnel.

Their support 1s valuable not only for effective resolution of

al l eged, suspected, or actual crimnal offenses, but also to preserve

facts and construct an evidentiary foundation for subsequent mrand
action.
2. For Naval Investigative Service's jurisdiction and responsibil-

ities, review SECNAVINST  5520. 3.

3. The investigation of cases involving the commssion of a felony by
a civilian aboard Mrine Corps Conbat Developnent Command (MXCDO) is
governed by SECNAVINST  5820. 1.

2004. ACTION BY |IMVEDIATE COWAND NG COFFI CER The officer exercising
imediate nonjudicial punishment authority, upon receiving information
that a menber of the Conmmand has commtted an offense in violation of
the UCMI, wll take one of the followng actions (RCM 306), as
appropriate, after the prelimnary inquiry required by RCM 303

1. Take no action or dismss the charges.

2. Take admnistrative action, to include nonpunitive corrective
measur es.

3. Inpose nonjudicial punishment pursuant to UCMJ, Article 15.

4. Forward the <charges to higher authority.

2005. ACTION BY SUWARY COURT-MARTIAL CONVENNG AUTHORITY.  Upon
receipt of the case and the results of the previously conducted
prelimnary inquiry, the officer exercising summry court-martial
jurisdiction over the accused may:

1. Dispose of the charges wthout further proceedings.

2. Inpose nonjudicial punishnent.

3. Refer to trial by summary court-nartial.

4. If trial Dby special or general court-nartial is considered
appropriate, forward the case and allied papers, together wth request

for legal services, to the Ofice of the Staff Judge Advocate (CSJA)
per paragraph 4000 of this Mnual.
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2006. PRETRIAL _ RESTRAI NT

1. The officer «considering the pretrial restraint of an individual
mist resolve three questions per RCM 304

a. First, can the accused permssibly be restrained?
b. Second, should the accused be restrained?
c. Third, what form of restraint should be applied?

2.  The question of whether the individual can be restrained nmay be
resolved by a determnation that it is nore likely than not that an
offense has been commtted which is punishable under the UOM] and that
the suspect, a person subject to the UOM, is the perpetrator of the
offense.  Stated differently, is there probable cause to believe that
an offense has been commtted over which the mlitary has jurisdic-
tion, by a person over whom the mlitary has jurisdiction? An
affirmative answer nmeans that the individual can be placed in pretrial
restraint of sone form  However, it should be noted that UOM,
Article 10, provides that an accused charged only wth an offense
tried normally by a summary court-martial should ordinarily not be

pl %czed in pretrial confinement. See also SECNAVINST 1640.9, paragraph
7102.

3. The question of whether the individual should be restrained my be
resolved by a determnation that if the individual is not restrained
it is nore likely than not that they wll not be present at the trial
or that the person wll engage in serious crimnal msconduct. In
reaching this determnation, the following facts should be considered:

a. The nature of the offense charged. (NOTE The fact that the
individual is charged with a serious crine is not in itself sufficient
to justify pretrial restraint, but nerely a factor to be considered.)

b. Prior record of offenses.

c. Previous flight or nonconpliance wth mnor forns of restraint
while awaiting trial on the present or prior charges.

~d. Prior service, reputation, character, nental condition, and
financial condition.

e. Ties to the local comunity, such as dependents aboard or near
MOCDC, and hone ownership/other relatively permanent residence in the
area (e.g., an apartment full of furniture).

f. Statements by the individual concerning their intentions.

4, If it is decided that the individual can and should be

restrained, a decision concerning the form of restraint nust be nade.
The least restrictive nmeans to ensure the individual's presence at

2-5
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trial should be the guiding principle. |n_ pmmking the decision,

cgnsi derati odn %f all ternatives such X as krestri ction ofOI the individual to
the Conmand, attalion area, or arracks is required. Th rt hav
enphasized that the deprivation of an individual 'qs Iibertye w‘i‘i“ ﬁot abg
contenplated lightly. They have further enphasized that, when deened
necessary, deprivation of liberty wll only be inposed to the degree
necessary under the circunstances to acconplish the ends of justice.

In this regard, an officer ordering any form of pretrial restraint
should record in witing all of the evidence that was considered prior

to maki n? _the decision to restrain. This informatjon wll be provided
to the Tnitial Review Cfficer and included wth the request for [egal
Servi ces. Procedures for ordering pretrial confinement are contained

in MXCDOO 1640. 1.

2007.  SPEEDY TRIAL

1. Under the US. Constitution, Anmendment M, the UM, and RCM
707, an accused is guaranteed the right to a speedy trial. 6:(”
convenience of reference, pertinent parts of UOM, Aticles 10 and 33,

are quoted:

a. Aticle 10. "when any person subject to this chapter is
placed in arrest or confinement prior to trial, imediate steps shall
be taken to inform him of the specific wong of which he is accused
and to try himor to dismss the charges and rel ease him."

b. Aticle 33. "when a person is held for trial by general
court-martial the commanding officer shall, within eight days after
the accused is ordered into arrest or confinenent, i? practicabl e,
forward the charges, together wth the investigation and allied
papers, to the officer exercising general court-martial jurisdiction.
If  that is not practicable, he shall report in witing to that officer
the reasons for delay."

2. Failure to conply wth the aforementioned provisions of the UM
could result in dismssal of charges for lack of a speedy trial.

3. The US. Court of Mlitary Appeals has held that a presunption of
an Article 10 violation wll exist when pretrial confinenent exceeds
three months. R CM  707(d), incorporating this ruling, inposes a
90-day limtation, which may be extended by the military judge for a
10-day period upon a showng of extraordinary circunstances. Certain
other exclusions from the 90-day period are enunerated in RCM
707(c).  However, a delay beyond 90 days cannot be justified by the
mere showing that it was caused by difficulties wusually encountered in
the processing of charges for trial, such as mstakes in drafting,
personnel  shortages, illnesses, and |eave.

2-6
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4. In addition to the 90-day limt for individuals in pretrial
confinement, RCM 707(a) also inposes a limt for others not in
pretrial confinement. The accused wll be brought to trial wthin 120

days after inposition of any lesser form of pretrial restraint under
RCM 304 or notice to the accused of preferral of charges under

RCM 308, whichever is earlier. The accused wll be notified of
preferred charges against them as soon as practicable.

5. In all cases in which the accused is placed in arrest or pretrial
confinement and an investigation has been ordered pursuant to UCM,
Article 32, strict conpliance wth UOM, Aticle 33, is essential.

Wthin eight days after the accused is ordered into arrest or
confinement, the organizational conmander nust forward the ~charges to
the Commanding General, Mrine Corps Base, together wth the
investigation and allied papers. |If the OO does not forward the
charges wthin the eight-day period, reasons for the delay nmust be
documented and forwarded wth the other papers recomrending trial by
general court-martial. A nere list of dates that varying stages of a
case were conpleted wll not satisfy the requirenents of UM, Aticle
33. Rather, a conplete chronology containing the reasons for the
delay is required.

2008. REPORTS REQUI RED

1. Reports of delivery of personnel to civil authorities, the refusal

of delivery, and the results of civil adjudication wll be submtted
to OMC (JA via the Commanding General, (C 052) pursuant to the
JAG Manual, Chapter X II, Part A  Such reports wll be submtted

wthin five working days of action taken.

2. In officer discipline cases, reports wll be submtted per McoO
P5800.8, LEGADM NVAN

2-7
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( ORGANI ZATI ON  HEADI NG)

5800
(OGiginator's Code)
(Date)

From (Prelimpary Inquiry COficer)

To: (Commanding COficer  (Convening  Authority))

Subj : (ACCUSED S NAME) PRELIMNARY INQURY REPCRT

Ref: (a) (Verbal appointment of officer exercising sumary

court-martial jurisdiction)
(b) MM 1984, RCM 303
Encl : (1) Statements of wtnesses, docunentary evidence, etc.
1 Per references (a) and (b), | have conducted a prelininar inquiry

into the following alleged violation(s) of the Uiiform Code o
Mlitary Justice by the subject named Marine:

(Brief description of charge(s) and specifications(s))

2. The following persons are wtnesses and should be placed on Iegal
hol d:

EAS/ Date of
Nanme Rank Orqg/Address Departure

3. Report of Inguiry. (Summarize the expected evidence and discuss
availability of wtnesses, location of itenms of real evidence, and any
anticipated problems in the prosecution of the case.)

4, In view of the foregoing, | am of the opinion that in the interest
of justice and discipline the charge(s) (should) (should not) be
preferred.

(Signature)

Figure 2-1--Format of a Prelimnary Inquiry Report.

2-8



SCP FOR LAW AND LEGAL NMATTERS

CHAPTER 3
M LITARY JUSTICE - NONJUDI G AL PUNI SHVENT

PARAGRAPH PAGE
IMPCSI TION OF NONJUDIGIAL  PUNIESHVENT | . . . 3000 3-3
PUNI SHVENTS. . . . L. 3001 3-3
PROCEDURES . . . . . . . . . . . . . . . .. 3002 3-4
REPCRTS REQURED . . . . . . . . . . . . .. 3003 3-6
APPEALS OF NONJUDICIAL PUNISHMVENT. . . . . | 3004 3-6
COWPANY LEVEL APPEALS. . . . . . . . . . . 3005 3-6
BATTALION LEVEL APPEALS. . . . . . . . . . . 3006 3-6
CONTENTS OF APPEALS. . . . . . . . . . . . . 3007 3-7
REQUESTS FOR STAY OF PUNISHVENT. . . . . . . 3008 3.7

3-1



SCP FCR LAW AND LEGAL MATTERS

CHAPTER 3
M LITARY JUSTICE = NONJUDI CI AL PUNI SHVENT

3000. IMPOSITION OF NONJUDICIAL PUNI SHVENT

1. Nonjudicial punishment nmay be inposed by a GO or QAC upon enlisted
menbers of their Conmand, including nenbers of other conmmands who have
reported to the Conmmand for TAD.

2. Oficer punishment should be inposed at the [lowest echelon capable
of admnistering an adequate and appropriate punishnment. However,
certain officer punishments are reserved to a general officer in
command (Uniform Code of Mlitary Justice f(UCMJ), Article

15(b) (1) (B)). Additionally, if "a letter of censure is contenplated,
one must consider the fact that the severity and effect of such

puni shnent increases proportionately wth the rank of the commander
who inposes it. (See JAG Manual, Section 0106d(1).) A recomrendation
to the Commanding General for disciplinary action in the case of an

officer wll be supported by a report of investigation conducted per
the JAG Manual, by a report of the proceedings at prelimnary office

hours conducted by the organizational commander, or other simlar
record with developed factual findings. The original and two copies
of the report, together wth the specific reconmendation of the

organi zational ~ conmander requesting the Commanding General's action,
will be submtted.

3. As a general policy, nonjudicial punishment wll not be inposed
upon persons who have been tried for the sane offense in a donestic or
foreign court, whether convicted or acquitted, or whose cases have
been adjudicated by juvenile authorities, except in those cases where
punishnent is considered essential in the interest of justice,
discipline, and proper admnistration within the naval service. No

person described above wll be admnistered nonjudicial  punishment
without the prior permssion of the officer exercising general court-
martial jurisdiction over the Command. (See JAG Manual, Section

0116d(3) (b).)

4. MCO p5800.8, LEGADM NMAN, provides specific instructions for
preparation and nmaintenance of the wunit punishment book. Procedures
set forth therein nust be strictly adhered to.

3001.  PUNI SHVENTS. Aut horized nonjudicial punishments are contained
in UM, Aticle 15 and Marine Corps Mnual (MM, 1984, Part V,
paragraph 5(b). A summary of the maxinum punishment inposable upon
enlisted nenpers is as follows:

3-3
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LIMTS GO PUNSHVENTS UNDER UOMI, ARTICQLE 15

| mposed | nposed Reduction Forfeiture Correc- Restric- Extra

by on of pa tional tion Duti es
Not e Not e {2) Cust od Note (4) Note
(1) Note (3) (4)

Maj or E-6 No 1/2 one mo/ No 60 days 45 days

or to for 2 nos

above E-9
E- 1 One 1/2 one mo/ 30 days 60 days 45 days
to E5 grade* for 2 nos E-3/below

Capt and E-6 No 7 days No 14 days 14 days

Bel ow to E9

and

oIC's E- 1 One 7 days 7 days 14 days 14 days
to E-5 grade* E-3/below

* = (mly if the grade from which denoted is wthin the pronotion
authority of the officer inposing the reduction.

Note (1) = Adnonition or reprimand may be inposed in addition to or in
lieu of all other punishments.

Note (2) - Forfeiture of pay nust be inposed in whole dollar anmounts
only. Maximum forfeitures nust be conputed based on rank to which
reduced, whether or not such reduction was suspended.

Note (3) = Correctional custody may only be inposed per MM 1984,
Part V, paragraph 5c(4). Al Mrines adjudged correctional  custody
will serve such punishment at the East Coast Regional Correctional
Custody Unit, Marine Corps Base, Canp Lejeune, NC

Note (4) - Restriction and extra duties may be conbined to run
concurrently, but, the conbination nay not exceed the maxi mum duration
inposable for extra duties. If restriction and extra duties are to be

combined to run consecutively, there nust be an apportionment per
UCMI, Article 15, paragraph (b).

3002. PROCEDURES

1. In inposing nonjudicial  punishrent, the COAC wll adhere to the
procedures set forth in MM 1984, Part V, and JAG Mnual, Section
0104. Prior to the Article 15 hearing, the COQAC nust advise the
accused that:
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a. Unless attached to or enbarked on a vessel, they have the
right to demand trial by court-martial in lieu of nonjudicia
puni shment . Prior to exercising or waiving this right to renove the
case to a trial by court-nmartial, the accused may be afforded the
right to consult wth an independent lawer. Failure to allow the
accused to consult wth an independent lawer wll not invalidate the
nonjudicial  punishment, but it wll prevent the record of the non-
judicial punishment from being used as aggravation in the event of a
later court-martial.

b. If the accused accepts nonjudicial punishment, they will
receive a hearing at which tine the followng rights wll be accorded:

(1) To be present before the officer conducting the hearing.

(2) To be advised of the offense(s) of which they are
suspect ed.

(3) To have UCOMI), Aticle 31b, rights explained

(4) To be present during the presentation of all adverse
information, whether by testimony of a wtness in person or by the
receipt of witten statenent(s), with copies of the latter being
furnished to the accused.

_ (5 To have available for their inspection all items of
information in the nature of physical or ocumentary evidence which
my be considered by the officer conducting the hearing

. ~(6) To have full opportunity to present any natter, orally or
in witing, in defense, mtigation, or extenuation of the offense(s)
of which they are accused.

(7)) To be acconpanied at the hearing by a personal repre-
sentative, provided by the accused, who nay, but need not, be a
| awyer, to speak on their behalf.

(8) To have present witnesses, including those adverse to the
accused, upon request if their statements wll be relevant and they
are reasonably available.

c. If nonjudicial punishment is accepted, and if punishnent is
awarded, the accused wll have the right to appeal the punishnent
anarded to a higher authority.

~d. If the accused demands trial by court-martial in lieu of
nonjudicial  punishment, the alleged offense(s) may be referred to a
court-nartial

2. (Once the accused has indicated a wllingness to accept the

i mposition of nonjudicial punishment, the CQQAC wll set a time and
place for the conduct of the hearing and so inform the accused. \hen
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requested by the alleged offender, the hearing wll be open to the
public to the extent permtted by available space, wunless, in the
opinion of the officer contenplating the inposition of nonjudicial
puni shment, security interests dictate otherw se.

3. If the accused is afforded the opportunity to consult wth an
i ndependent lawyer prior to accepting nonjudicial  punishment, that
fact wll be recorded on page 12 of the accused's SRB immediately

prior to the comrencenent of the nonjudicial punishnment hearing. A
sanple of the nonnmandatory entry to be made is set forth in MCO
P1070.12G, Marine Corps Individual Records Admnistration Mnual
(IRAM), paragraph 4015.2. CO's/0IC's are urged to adhere to this
exanpl e.

4. Punishments inposed under UOMJ, Article 15 wll take effect as
prescribed in the JAG Manual, Section 0105(b).

3003. REPORTS REQUIRED. By the fifth working day of each nonth, the
nunber of nonjudicial punishnents adjudged for the preceding nonth
wll be reported telephonically to the COfice of the Staff Judge
Advocate (OSJA), Mlitary Justice Branch.

3004. APPEAS C(F NONJUDQIAL  PUNSHVENT, A person punished under the
authority of UCM), Article 15 ~ who ~considers their punishment unjust
or disproportionate to the offense may appeal to the next higher |

aut hority. If such appeal is nade, it wll be subnitted within five
days of inposition of punishnent or the right to appeal wll be waived

in the absence of good cause shown (MM 1984, Part V, paragraph
7(d)) .

3005. COOWANY |EVEL APPEALS. Appeals of conpany Ievel nonjudicial
puni shments are referred to the battalion commander for action. |If
the punishment inposed is of the kind set forth in UM, Aticle
15(e) (1)-(7), the appeal nust Dbe referred to a judge advocate for
review. If the punishnent is of the kind inposed under UCMI, Article
15(b) (2) (A)-(GQ (conpany grade), the appeal nay be, but is not

required to be, referfed” to 'a judge advocate.” In the event that an
appeal is reviened by a judge advocate, an opinion and reconmendation
will be prepared and forwarded to the battalion commander by the SJA
An  endorsenent effecting the recommended action wll also be included.

3006. BATTALION LEVEL APPEALS. Appeals from battalion |evel
nonjudicial punishnents are referred via the chain of comand to the
Commanding General, MXDC (C 052) for review and action. Al bat-

talion nonjudicial punishment appeals are referred to the OSJA for .
review prior to the Commanding General taking action. The SJA reviews

the appeal and prepares a witten opinion concerning the nerits of the
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appeal and the legality of the punishment. An endorsement is also
prepared for the Commanding General reflecting the action recommended
by the SIA

3007. OONTENTS CF APPEALS. Appeals are submtted in naval letter
format from the appellant to the immediate superior of the officer
inposing the punishnent, via the officer who inposed the punishnent.
Appeals will be in witing and may include the appellant's reason(s)
for regarding the punishnment as unjust or disproportionate. The
decision to vacate a suspension of nonjudicial punishnent may not be
appeal ed. The contents of the forwarding endorsenent of the officer
who inposed the punishment wll include:

1. Coments on any assertions of facts contained in the letter of
appeal which the officer who inposed the punishnent considers to be
inaccurate or  erroneous;

2. Recitation of any facts concerning the offenses which are not
otherwise included in the appeal papers;

3. A sunmary of nonjudicial punishment proceedings attached to the
Unit  Punishment  Book;

4, Copies of all statenments and docunents which were considered as
evidence at the office hours: and

5. The appellant's SRB.

3008. REQESTS FCR STAY OF PUNSHVENT. Wen a nonjudicial  punishment
includes restraint or extra duties, the appellant my request, in
witing, a stay of that punishment pending the outcone of the appeal.
If action is not taken on the appeal wthin five days after the appeal
was submtted, any unexecuted punishnent involving restraint or extra
duties wll be stayed until action on the appeal is taken if the

appel lant has so requested.
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CHAPTER 4
MLITARY JUSTICE - OQURTS MARTI AL

4000.  GENERAL. The Staff Judge Advocate (SJA) has established a
Mlitary Justice Branch to provide legal services, technical assist-
ance, and personnel support to special courts-martial convening
authorities. Summary courts-martial convening authorities may request
legal services by forwarding the charges and allied papers to the SIJA
usi ng| the form contained in figure 4-1, per paragraph 4002 of this
Manual .

4001.  ESTABLI SHING  COURTS- MARTI AL

1. General. A court-nartial is established by witten order of a
comander authorized to convene it. Convening orders for summary
courts-martial wll be prepared by the -convening authority

utilizing officer personnel from wthin the convening authority's
conmmand. Convening orders for special and general courts-nartial will
be prepared by personnel of the Docketing Section, Cfice of the Staff
Judge Advocate (OBJA), utilizing personnel nominated per subparagraphs
4001.2 and 4001.3 below, and submtted to the convening authority for
approval . Thereafter, sworn charges preferred against particular
individuals are tried by referral to an existing court.

2. Special Courts-Martial. The Director, Manpower Division, wll
request  organizational commanders to nomnate officers to constitute
three special courts-nartial  boards. Per Uiiform Code of Mlitary

Justice (UCMJ), Article 25(d)(2), selection of nomnees wll be based
upon age, education, training, experience, length of service, and
judicial tenperament. Nomnees wll be selected wthout regard to
race, color, religion, sex, national origin, or economc status.

Qgani zational conmanders will nomnate persons who neet these
criteria and such nomnations wll be considered from all available

of ficer r anks.

3. Ceneral Courts-Martial. The Director, Mnpower Division, will
request  organi zational commanders to nomnate officers to constitute
each of two general courts-martial boards. Per UM, Aticle

25(d) (2), selection of nomnees wll be based upon age, education,
training, experience, length of service, and judicial tenperament.
Nomnees wll be selected wthout regard to race, color, religion,
sex, national origin, or economc status. Organizational commander s
wll nomnate persons who meet these criteria and such nomnations
will consider all available officer ranks.

4. Enlisted Members. In a special or general court-nartial, an

accused has the right to a court conposed of at least one-third
enlisted nembers. Accordingly, there is often a need to have
enlisted Mrines serve as court nenbers. The Director, Manpower

4-3



4002 SCP FCR LAW AND LEGAL NATTERS

Division, wll request organizational commanders to nomnate 15
enlisted Marines who wll form a pool from which they wll be selected
to act as nenbers in any special or general court-martial in which an
accused requests enliste menbers. Per UOM], Article 25(d)(2),

selection of nomnees wll be based upon age, education, training,
experience, length of service, and judicial tenperament. Nom nees
will be selected wthout regard to race, color, religion, sex,

national origin, or economc status. Organizational “commanders Wwill
nomnate persons who neet these criteria and such nomnations will
consider all available ranks.

5. Excusal from Service as a Menber. Service as a nenber of a court-
martial takes precedence over all other duties, and nenbers wll be
excused only for good cause. Requests to be excused from sitting as a
menber for any particular trial or to be relieved as a nenber of the
court will be nmade to the SJA  Menbers assigned to court-nartial duty
desiring to go on annual leave or who expect to be assigned TAD should
make this fact known to the Mlitary Justice COfice (MQ. No nenber
of a court-nartial nmay be absent from the court during the trial of a
case except for physical disability, as a result of a challenge, or by
order of the ~convening authority.

4002.  PRE-REFERRAL  PROCEDURES

1. Initial Procedures. After a prelimnary inquiry has been
conpleted and a decision has been nade to dispose of the case by other
than dismssing the charges or inposing nonjudicial punishment, the
convening authority will ~forward the conplete prelimnary inquiry, the
SRB of the accused, and a request for legal services to the SIA
Wthin the O8JA the Docket Chief, wth the aid and advice of the MQ
wll review the prelimnary inquiry and draft the appropriate charges
and specifications for summary, special, and general courts-martial.
Should the prelimnary inquiry be inadequate, the convening authority
will be notified in order that the inadequacies may be rectified. An
original charge sheet wll then be typed Dby the personnel of the
Docketing Section.

2. Preferral of  Charges

a. After the charges are typed, they nust be preferred per UCM,
Article 30. To prefer the charges, an accuser, a person subject to
the UOMJ, nust swear to the truth of the charges to the best of their
know edge and belief. The person admnistering the oath nmust be a
czsgrgg ssioned officer authorized to do so. See JAG Mnual, Section

b. UM, Article 30(b), requires that once charges are preferred,
the accused shall be informed of the charges as soon as practicable.
RCM 308 requires that the immediate commander of the accused wll
cause the accused to be informed of the preferred charges, the nanme(s)
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of the person(s) who preferred the charges and of any person who
ordered the charges to be preferred, if known, and record this fact by
executing section 12 on page 2 of the charge sheet.

c. The officer exercising summary court-nartial jurisdiction over
the accused wll immediately, upon receipt of sworn charges, conplete
section 13 of page 2 of the charge sheet as to the time and date of
the receipt of the charges (RCM 403). The inportance of a timely
conpletion of this section of page 2 is that receipt of the charges

tolls the running of the statute of Ilimtations.
3. Referral for Trial. on receipt of preferred charges, the
convening authority nay take whatever action desired. he convening

authority may dismss the charges, refer the case for trial by sumary
or special court-martial, or order a formal pretrial investigation
pursuant to the UOMI, Article 32

4003. SUMVARY  COURTS- MARTI AL

1. If ‘trial by summary court-nartial is desired, a court nmust first
be convened. Information pertaining to convening summary courts-
martial is contained in Mirine Corps Mnual (MM, 1984, Appendix 6,
page Aé-2. The summary court-nartial officer should be a nature
officer of at least the grade of captain, US Mirine Corps. The
convening authority refers the case to the summary court-nartial by
conpletion of the first endorsenent of the charge sheet.

2. Aty violation of the UM may be referred for trial by summary
court-martial when it has been determned that a sunmary court-nartial
has the power to adjudge an appropriate and adequate punishnent.

3. The accused has no right to be represented by a mlitary |awer at
a summary court-martial (RCM  1301(e)).

4. In every case, the summary court-nartial officer, before
arraignment, should advise the accused that they have the right to
refuse trial by summary court-martial (RCM 1303). Prior to
exercising or waiving this right, the accused may be afforded the
opportunity to consult wth an independent lawer. Failure to allow

the accused to consult wth an independent |awer wll not invalidate
the summary court-martial, but it wll prevent the record of the
conviction from being used as aggravation in the event of a later
court-martial. If the accused is given an opportunity to consult wth

an independent |awyer prior to accepting trial by summary court-
martial, this fact nust be recorded on the reverse side of page 13 of
the accused's SRB inmediately prior to comrencenent of the trial. A
sanple entry of this kind is set forth in MCO P1070.12E, paragraph
4016.2, IRAM. CO's/OIC's are urged to adhere to this exanple.
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5. In summary courts-nartial cases in which a "not guilty" plea is
entered to any charge and specification and in which a finding of
"guilty" results, the evidence «considered by the summary court-nartial
relative to guilt or innocence nust be summarized and attached to the
record. In cases in which a quilty plea is entered to any charge and
specification, RCM 910(c), (d), and (e) wll be conplied with. It
IS not necessary to sumarize the providency inquiry conducted in
guilty plea cases. RCM 1305 sets forth the information to be
included in the record of proceedings. In all cases, the original, a
duplicate original, or a certified true copy of the convening order
mist be attached to the record. Mitters considered by a sumary

court-martial in extenuation or mtigation nust, in all cases, be
summarized and attached to the record. A certified true copy of all
records of prior convictions received in evidence wll be attached to

the record of trial.

6. The original record of trial and the chronology sheet for summary
court-martial  nust Dbe forwarded to the Commanding General, MXCDC

(C 052) for review

7. Assistance and an informational handout is available from the MQ
C8JA,  for officers appointed to conduct sumrary courts-nartial.

4004. SPECI AL COURTS- MARTI AL

1. If a trial by a special court-martial is desired, a court nust
first be ~convened. This nmay be done by executing a convening order
prepared by the SJA which appoints previously nomnated personnel for
duty as court-martial nenbers (see paragraph 4001.2 of this Mnual).
As an alternative, a special court-martial may be convened by
executing a convening order appointing a court conposed of nenbers
from the convening authority's own organization. [If the latter option
is chosen, the criteria for the selection of nenbers wll be as
established in UM, Aticle 25(d)(2).

2. The convening authority may refer a case to a properly convened
special court-martial by conpleting the first endorsement of the

charge sheet. Wenever the convening authority places the instruction
"A Bad Conduct D scharge is not authorized" in the referral endorse-
ment on page 3 of the charge sheet, a bad conduct discharge cannot be
adj udged.

3. Followng referral, the convening authority wll cause the charge
sheet and allied papers to be returned by courier to the SJA  Upon
receipt, the Docket Chief wll ensure that the charge sheet s
conplete and correct. Thereafter, the case wll be docketed by the
MIO. If the accused is in pretrial confinement, an attorney wll see

the accused wthin 72 hours of confinenent and establish an attorney/
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client relationship. If the accused is not in pretrial confinenent,
the Senior Defense Counsel wll appoint a defense counsel to represent
the accused. The MJo wll appoint a trial counsel to represent the

United States. A mlitary judge wll be appointed by the Atlantic
Judicial Grcuit. A copy of the charge sheet and convening order will
be provided by the Mlitary Justice Section to counsel and to the
mlitary judge as soon as assignments are nade.

4, The detailed trial counsel wll cause a copy of the charges to be
served wupon the accused per the UM, Aticle 35.

4005. FORMAL PRETRIAL | NVESTI GATI ONS

1. If ‘trial by general court-martial should, or mght possibly, be
recommended, a formal pretrial investigation wunder the UOMI, Article
32, shall be ordered by the cognizant summary court-nartial convening
authority.

2. The officer appointed to conduct the formal pretrial investigation
should be a mature field grade officer or a conpany grade officer
possessing legal training and experience. The SJA will nake a judge
advocate available to serve as investigating officer or as counsel for
the investigating officer. A judge advocate assigned as counsel is

not the investigator and the judge advocate's presence should in no

way dimnish the pretrial investigating officer's responsibility for
the conduct of a thorough and inpartial investigation. A the tine
the pretrial investigation is ordered, the SJA wll nmake available
counsel to represent the accused at the investigation.

3. Investigating officers should generally follow the procedures set
forth in RCM 405 utilizing the Investigating Oficer's Report (DD
Form 458) as the basis for their reports. Al wtnesses wll be

swor n. If the testimony of a material wtness cannot be adequately

summarized without distorting the nmeaning of such testimony, or if the
meaning of a wtness' testinony is unclear or contested, a verbatim

transcript of such testinmony wll be submtted. Oherwise, sworn
statements or summarizations of the testinony of all wtnesses wll be
taken and submtted. In this regard, it 1is enphasized that unsworn
statenents of wtnesses nmay not Dbe properly received and considered by

the investigating officer over the objection of the accused or their
counsel .

4, During the conduct of the hearing, the investigating officer
should inquire into the availability of all wtnesses for

appearance at a later trial and, if it appears that a wtness may be
scheduled for transfer in the immediate future, the pretrial
investigator wll notify the convening authority Dby letter requesting
that a legal hold be placed on that person.
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4006. RECOMMENDATI ON FOR GENERAL COURTS- MARTI AL

1. Prior to forwarding charges recommending trial by general court-
martial, the officer ordering the investigation wll nake a
prelimnary examnation of the charges and allied papers to determne
whether the specifications are brought under the proper punitive
articles, are formally correct, and are supported by the evidence. If
a charge involves the inclusion of any person, offense, or matter not
fairly included in the charges as preferred, new charges,
consolidating all offenses which are to be charged, should be signed
and sworn to by an accuser. [f the char(};es are changed to allege a
nmore serious or essentially different ense, new investigation
should be directed to give an accused the opportunlty to exercise the
privileges afforded by RCM 405(f) and UCMI, Article 32(b), with
respect to the new or different natters alleged.

2. Thereafter, the case my be forwarded to the general court-nartial
convening authority by a letter of transmttal which nmust contain the
following enclosures or statenents:

a. The original of the Investigating Cfficer's Report (DD Form
458) to include all evidence and testinony received and considered by
the pretrial investigating officer.

h. The accused's SRB.

c. A properly conpleted charge sheet.

d. A recommendation by the officer ordering the investigation
that the accused be tried by general court-martial.

e. An assertion that a copy of the substance of the testinony
taken during the investigation was furnished to the accused.

4007. OIHER MATTERS PRELIMNARY TO TRAL

1. Wtnesses

a.  The SJA wll budget for and fund wtness fees and travel
requirenents for all special court-nmartial convening authorities for
which the Commanding General is the supervisory authority.

_ b. Wen a material wtness is to be transferred prior to
investigation or trial, a request wll be submtted by the convening
authority to the Commanding General, MOXCDC (C 011) for the retention
of such witness. A copy of the request will be sent to the witness'
co. The request wll contain the tentative investigative hearing or
trial date. The convening authority wll notify the Conmanding
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General when the detained witness is no longer required. An
investigation or trial involving a detained wtness wll be given
priority and processed expeditiously. No person nmay be held as a
wtness beyond the termnation of their enlistment.

c. If a mlitary person, desired as a wtness, is not a menber of
this Command or the Conmmand of the convening authority and such
witness' attendance would involve travel at government expense, the
trial counsel, wth the concurrence of the convening authority and the
SJA, will request the appropriate superior to issue the necessary
orders. (See RCM 703(e).)

d. Paynent of fees or expenses for civilian wtnesses wll be
nmade only upon authorization of the Commanding GCeneral, MOXCDC
Requests to subpoena civilian wtnesses wll be submtted by letter to

the Commanding GCeneral, MXDC (C 052). The name and address of the
wtness and a short statement justifying the requirenent for the
witness' presence nmust be set forth in the request.

e. The convening authority wll be notified by the trial counsel
of the identity of wtnesses needed at least 36 hours in advance of
trial. It wll be the responsibility of the convening authority to

ensure that those witnesses are present at the time of trial.

2. Gants of Imwunity. Gants of immunity can only be given by the
officer exercising general court-nmartial jurisdiction over the
accused.  (See. RCM 704) The form to be utilized in drafting a
grant of immunity is contained in JAG Mnual, Appendix A-1d(2).

3. Notification to Parents, Spouse, or Quardian. Each 0O or AC is
tasked wth the responsibility of ensuring that an individual 1is
counseled to advise parents, spouse, or guardian, as appropriate, of
the circunstances surrounding their trial Dby a general or special
court-martial.

4. Request for Polyvgraph Exam nation

a. A request for an exculpatory polygraph prior to trial wll be
submtted by the individual seeking exculpation to the Commanding
General, MXDC (C 054) via the appropriate special court-nartial
convening authority. The letter wll contain a brief summary of the
circumstances involved. The Security Manager wll then submt the
request to the OMC (MPH for approval/disapproval.

bh. The procedures to be followed in the event of such a request
are contained in SECNAVINST 5520.4, mMco 5830.2, and MXCDCO 5800. 4.

5. Procedures to (Cbtain Psychiatric Examnations in Connection Wwth
Courts-Mrtial

a. The question of the sanity of an accused arises nmainly in two
cont exts: nental responsibility at the time of the commssion of the
offense and conpetence to stand trial. A person is not responsible
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for crimpal conduct if, as a result of nental disease or defect, at
the time of the alleged crimnal conduct they were unable to
appreciate the nature and quality or wongfulness of their conduct. A
person is not conpetent to stand trial if they lack sufficient mental
capacity to wunderstand the nature of the proceedings against them and
to cooperate intelligently in their defense. (See RCM 706 and
RCM 916.)

b. In cases where a QO investigatin officer, trial counsel, or
defense counsel has reason to believe that there is sufficient
evidence to put the question of sanity in issue, such belief wll be
reported to the convening authority. This report wll be nade in the
form of a request for a psychiatric examnation and wll include sworn

statements of those persons who have observed the questionable
behavi or.

c. Uon receipt, the convening authority wll evaluate the
request and, if the issue of insanity or lack of conpetency is fairly
raised, wll order a psychiatric evaluation by forwarding the request

to the Psychiatrist, Naval Mdical dinic, MXDC over the convening
authority's signature, for appropriate action. (See MXCDCO 6520.1.)
The request wll include the followng enclosures:

(1) Copy of the charge sheet.

(2) Copy of Aticle 32 investigation, prelimnary inquiry, or
of fense report.

' (3) Sworn statenents of persons observing questionable
behavior, or synopsis of reasons for doubting the nental responsi-
bility or capacity of the accused.

(4) Previous psychiatric consultation, if known.

(5) SRB.
~d.  Ater referral to courts-martial, where insanity is put in
issue and a psychiatric examnation has not been previously ordered by
the convening authority, the mlitary judge wll mnormally order an
exam nation, if deenmed appropriate.

6. Pretrial Agr eenent s

a. The primary source of information concerning the negotiation
and submssion of pretrial agreenents for both special and general
courts-martial is the JAG Mnual, Section 0129. These provisions nust
be followed by both the government and defense counsel in any case
involving a pretrial agreenent. The JAG Mnual, Appendices Al-e and
Al-f, provides the suggested forns to be followed in drafting such an
agreement . Pretrial agreements nust be submtted to the convening

4-10



SCP FOR LAW AND LEGAL MATTERS 4007

authority via the trial counsel. This does not, however, preclude the
defense from personally presenting its position on the advisability of
accepting its offer to plead guilty to the convening authority or, in
general courts-nmartial cases, to the SJA This is to be encouraged

since it may give the convening authority a nore know edgeable basis

upon which to nmake a decision.

b. The pretrial agreement, which wll be reduced to witing and
signed by the accused and the convening authority, or trial counsel
wth the consent of the convening authority, should reflect all the
agreements and understandings between the parties. Thus, agreenents
to dismss one of the charges or to defer confinenent should properly
be included. (See RCM 705.)

7. Composition of the Court

a. Prior to the date of trial, the assigned trial counsel will
ascertain the accused's desire to be tried by a mlitary judge or by a
court conposed of nenbers.

b. Should the accused desire trial wth nenbers, the trial
counsel wll notify the court menbers of the tine, place, and uniform
for trial.

c. Should the accused request trial by court wth nmenbers, or
should the request for trial by mlitary judge alone be denied, an
accused enlisted person has the right to have enlisted persons as
menbers of the court. In case of such a request, the SJA wll obtain
the required enlisted court nmenbers and prepare and submt to the
convening authority appropriate nodifications to the convening order
for consideration and approval pursuant to the UOM, Article 25(d)(2).

8. Chasers  and Court Oderlies

a. The accused's imediate OGO wll provide all required chasers
and court bailiffs. Personnel so assigned wll be senior in rank to
the accused and qualified per MXDCO 1640.1. A chaser is required to
escort an accused to trial from pretrial confinement and, follow ng
trial, to escort persons for whom confinenent has been adjudged per
the procedures of paragraph 4008 of this Mnual. A baliff 1s
required at every special or general court-martial.

b. The chaser and/or bailiff wll report to the trial counsel in
the uniform of the day wth duty belt at least 30 mnutes before the
comrencenent of trial. In addition to the instructions provided by
the trial counsel, the chaser and/or bailiff wll be guided in the

performance of their duties by the provisions of the JAG Manual,
Appendix A-1-q.
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9. Appearance of the Accused at Trial. The accused wll appear at
trial in the proper wuniform wearing the proper insignia of grade and
all decorations and medals to which entitled. The responsibility of
assuring that the accused is before the court in proper wuniform rests
upon the QO and defense counsel. In cases where the accused is
confined, the QO is responsible for notifying the AQC of the
confinement facility 24 hours prior to trial of the hour and date of
trial.

4008. ACTION AFTER TRIAL. At the conclusion of the trial, the trial
counsel wll inform the accused's OGO of the results of the trial. A
copy of this letter wll be delivered to the OO Correctional
Facility, if confinement is involved. The trial counsel wll take
pronpt and appropriate action wth respect to the confinenent status
of the accused. If the accused has been in pretrial confinenent and
is acquitted, or if no confinement is adjudged, the trial counsel will
imediately inform the convening authority in order that a Prisoner
Release QOder (DD Form 367) nmay be prepared to effect the accused s
rel ease. If confinement is directed, the accused wll be returned to
the command of the convening authority, under escort of the chaser,
for confinement. It wll be the CO's responsibility to ensure that
the necessary requirenents for confinement (confinenent order, pre-
confinenent physical, mninum clothing, health and confort itens,
etc.) are provided after the accused is ordered into confinenent. See
MCCDCO 1640.1. Thereafter, it is the cO's responsibility to issue
changes of status to the corrections officer, as required by
SECNAVINST  1640.9, paragraph 8119, and MXCDCO 1640. 1.

4009. DEFERMENT (OF  CONFINEMENT.  Defernent of confinenent is a

post ponenent of the service and of the running of the sentence. It
my be granted pursuant to RCM 1101 upon witten application by the
accused. A convening authority may defer confinement at any tine
after adjournment of the court-martial wupon request of the accused.
Deferment nmay continue only wuntil the sentence to confinement s
ordered executed in the convening authority's action on the record of
trial or unless sooner revoked by the convening authorit because of
post-trial msconduct by the accused. The decision to defer is
discretionary and must be in witing. The accused nust establish that
release from confinement is in the best interests of the community and
the accused. Factors for consideration when determning whether to
grant the defernent are contained in RCM 1101(c) (3).

4010. PROCEEDINGS TO VACATE SUSPENDED  SENTENCE

1. Vacation of Suspended General Court-Martial Sentence or  Special
Court-Martial Sentence Including a Bad Conduct Discharge. Before the
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vacation of the suspension of any general court-nartial sentence, or
of any special court-martial sentence which, as approved, includes a
bad conduct discharge (BCD):

a. The officer exercising special court-martial jurisdiction over
the probationer wll, per RCM 1109:

(1) Cause the probationer to be notified of the time, place,
and purpose of the vacation proceedings, together with the alleged
violations of probation wupon which the proceedings are based.

(2) Ensure that the probationer has been advised of their

rights to qualified counsel. If the probationer desires to be
represented by counsel, a witten request wll be forwarded to the
Conmandi ng CGeneral, MXDC (C 052). If the probationer elects to waive
right to counsel, such waiver wll be obtained in witing on the

Report of Proceedings to Vacate Suspension (DD Form 455) at the tinme
of the hearing.

(3) Disclose to the probationer the evidence against them

(4) _Personallv conduct a hearing wutilizing the Report of
Proceedings to Vacate Suspension (DD Form 455) as a procedural guide
and as a record of the proceedings. A such hearing, the probationer
will be afforded those rights which are set forth on DD Form 455,

(5 Prepare the report of proceedings, including a speci-

fically justified/ recomended disposition. In setting forth
recommendations and reasons, the remarks section of DD Form 455 nmay be
utilized. In all cases, block 20 of DD Form 455 will be marked "not
applicable.”

(6) Forward to the Commanding General, MXDC (C 052) the
original and three copies of the conplete record of proceedings.

b. The SJIA will

- (1) Summarize the evidence presented at the vacation
proceedi ngs.

- (2) Render an opinion as to the legal sufficiency of the
proceedings and the effect of any error or irregularity.

(3) Recoomend the action to be taken to the officer exercising
general court-martial jurisdiction

o c. The officer exercising general court-martial jurisdiction
will:

(1) Make the decision whether or not to vacate the suspension
of the sentence, or part of the sentence. This decision nust be based
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soley on the Report of Proceedings to Vacate Suspension (DD Form 455)
and enclosures, the recommendations and reasons of the officer
exercising general court-martial jurisdiction, and the review of the
SJA.

(2) If the suspension of all or part of the sentence is to be
vacated, the officer exercising general court-martial jurisdiction
wll specifically state in their action the evidence relied on and the
reason for the wvacation of suspension.

2. Vacation of Suspended Special Court-Martial Sentence Not Including
a Bad Conduct Discharge or Suspended Summary Court-Martial Sentence.

Before the vacation of the suspension of a special court-nartial
sentence not including a BCD, the officer exercising special court-
martial jurisdiction over the probationer wll:

a. Follow the procedures set forth in paragraphs 4009.1a(1)
through (4) of this Mnual, except that the hearing need not be
conducted personally by the officer exercising special court-nartial
jurisdiction,

b. Prepare a Report of Proceedings to Vacate Suspension (DD Form
455), or have such a report prepared by the officer conducting the
heari ng.

c. Have the supplenmentary action and/or court nartial order
publ i shed when vacation and execution of a suspended sentence s
or der ed.

d. Forward to the Commanding General, MXDC (C 052) the originals
of all docunentation to be filed wth the original record of trial.
Unless pre-vacation confinement has been ordered per paragraph 4009.3
of this Mnual, confinement wll not be ordered wuntil the supple-
mentary action and/or court-martial order has been published.

3. Confinement Prior to Completion of Vacation Proceedinas. Wen it
is considered desirable to confine a probationer prior to vacation of
a suspended sentence which includes confinenent and/or a punitive
discharge, a prelimnary hearing nust be held by a neutral and
detached officer to determne whether there is probable cause to
believe that the probationer has commtted acts in violation of the
conditions of the suspension. \Whenever possible, the mlitary

magi strate should be wutilized to conduct the prelimnary hearing.
(See RCM 1109(c).)

4011. CEMENCY FOLONNG [INTIAL ACTION COF COOWENNG AUTHR TY

1. Any cos/oic who desires clenency action to be taken on a general
court-martial sentence, or a special court-martial sentence involving
a punitive discharge after the initial action has been taken by the
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convening authority, wll submt a request to the Commanding General
setting forth, specifically, those actions desired to be taken and the
justification for those actions.

2. Oenmency action relative to a summary court-nmartial sentence or a
special court-martial sentence, not involvina punitive discharge, nay
be taken by the QO authorized to convene the type of court that
adjudged the sentence. Such supplenentary orders as are necessary to
pronulgate this action wll be published by the QO
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( ORGANI ZATI ON  HEADI NG)

5800
(Originator's code)
(Date)

Legal Officer _

Mlitary Justice Officer, Cfice of the Staff Judge
édvocat%, Marine Corps Base, Marine Corps Combat Devel opnent
omman

REQEST FOR LEGAL SERVICES IN THE CASE CF

(1) SRB of SNM
(2) NIs/cID/Incident Report (if available)

1. The following information is submtted:

S3IFPERY TFQ oo

Namne:

SSN:

Rank/ G ade:

DOB:

PEBD:

AFADBD:

Awar ds:

MCS:

EAS:

Pro/ Con:

Disciplinary History.
Base Pay:

Pretrial Restraint:
Type of Court-Martial requested: SCM/SPCM/ART 32/GCM

2. Request charges be preferred.

3. Service Record Book (SRB) available: YES/NO

4 Any

receive

4-16

a recomendation for approval/disapproval by this Conmand.

SI GNATURE

Figure 4-1.--Format of a Letter Requesting Legal Services

request for separation in lieu of trial by court-martial would
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CHAPTER 5

MLITARY JUSTICE -
COURTS- MARTI AL REVIEW AND ADM NI STRATI VE = SEPARATI ONS

5000. SUMMARY COURT- MARTIAL. The function of a summary court-martial
is to exercise justice pronptly for relatively mnor offenses. The
sunmary court-martial  wll  thoroughly and inpartially inquire into
both sides of the nmatter and wll ensure that the interests of both
the government and the accused are safeguarded.. A summary court-
martial has the same powers as a trial counsel of a general or special
court-martial to ~conpel the attendance of <civilian wtnesses by
subpoena and to take depositions. Summary courts-martial are governed
t()% the provisions of the Mnual for Courts-Martial (MM, 1984,

apter 13.  An informational handout is available from the Cfice of
the Staff Judge Advocate (CSJA).

5001. RECORD COF TRIAL. The record of trial wll be prepared by the
sunmary court-nmartial officer per RCM 1305b). Additionally, the
sunmary court-martial wll include with the record a summary of the
evidence considered concerning any charges to which the accused
pleaded not guilty but of which the accused was found gquilty. The
summary court-martial wll then cause the accused to be served wth a
copy of the evidentiary summary.

5002. SUBMSSION OF MATTERS BY THE ACOUSED  The accused has seven
days after the sentence Is announced to submt nmatters which tend to
extenuate or mtigate the offense, per RCM 1105(c)(3). The
convening authority nmay, for good cause, grant an additional 20 days
for submssion of clemency natters. The accused nay waive in witing
the seven-day period.

5003. CONVENING AUTHORITY'S ACTION. After the seven days, or after
the accused waives the seven-day period, the convening authority will
take action on the case per RCM 1306(b). Care should be taken to
ensure that the convening authority's action is conplete. A copy of
the action will be forwarded to the accused. MNote, however, that any
sentence to confinement begins to run as of the date it is adjudged.
Accordingly, should confinenment be adjudged, an individual should be
incarcerated at the conpletion of the trial, absent a defernent
request from the accused which is granted by the convening

aut hority.
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5004. JUDGE ADVOCATE' S REVI EW

1. After the convening authority's action, the record wll be
fornarded to the Review Cficer, OSJA for a judge advocate's review
per  RCM 1112,  Should the Review ficer reconmend corrective

action, he wll prepare an action brief and a reconmended action will
be prepared. After the nodified action is signed, or after the judge
advocate's review is signed, the case wll be filed.

2. Should the action be nodified by the Commanding General, MXDC a
copy of the nodified action wll be forwarded to the accused s
organization to ensure that the nodified action is reflected in the
accused's service records.

5- 4



SCP FCR LAW AND LEGAL MATTERS

CHAPTER 5

MLITARY JUSTICE -
COURTS- MARTI AL REVIEW AND ADM NI STRATI VE  SEPARATI ONS

SECTION 1. SPECIAL  COURTS- MARTI AL

5100. GENERAL. Unless otherwise linited by superior conpetent _
authority, special courts-martial may be convened by persons occupying
positions designated in the Uiforned Code of Mlitary Justice ( ),
Article 23, and by commanders designated by the Secretary of the Navy.

5101. RECORD O TRAL A\D SUBMSSIONS OF MATTERS BY THE AQQUSED. |np
each special court-martial, the trial counsel wll cause a copy of the
record of trial to be served on the accused as soon as the record of
trial is authenticated. This will be acconplished by the Review
Section. UWon receipt of the record of trial by the accused, the

trial counsel may submt to the -convening authority matters which tend
to extenuate or mtigate the offense, per RCM 1105 within certain
specified tine periods. The Review Section wll nonitor the tine
period to ensure that the case is finalized as soon as possible.

1. After ~a special court-martial, the accused may subnmit natters to
the convening authority 10 days after a copy of ‘the authenticated
record of trial or, if applicable, a copy of the Staff Judge
Advocate's (SJA's) recomendation to the convening authority is served
on the accused. The convening authority may extend the 10-day period
for not more than 20 additional days.

2. The accused nmay waive the time periods allowed and the convening
authority may then take action on the case as if the tine period had
elapsed. The Review Section, at the time of service of the record on
the accused, ascertains if the accused desires to waive the tine
period and, if so, obtains such waiver in witing.

5102. STAFF JUDGE ADVOCATE'S RECOVMENDATION. In cases in which a bad
conduct discharge (BCD) has been adjudged, the SJA wll, before the
convening authority's action is taken, provide to the convening
authority the SJA's recomrendation required by RCM 1106. Before
providing the recomrendation to the convening authority, the Review
Oficer will cause a copy of the sJya's reconmendation to be served on
the defense counsel for response, per RCM 1106(f).

1. Counsel for the accused nmay submt, in witing, corrections or
rebuttal natter and nmay comment on any other natter.
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2. Counsel for the accused wll be given 10 days from service of the
record of trial or receipt of the SJA's reconmendation, whichever is
l[ater, in which to submt coments on the recommendation. The
convening authority may, for good cause, extend the period on which
comments nmay be submtted for up to 20 additional days.

5103. CONVENING AUTHORITY'S ACTION. After natters submtted per
RCM 1105, have been considered, or after the tine period has
elapsed or been waived, the -convening authority may take action on the
case.

1. The convening authority wll consider the following matters prior
to taking action on the case, per RCM 1107(b)(3):

a. The results of trial.

b. The recomrendation of the SJA under RCM 1106 if the
sentence includes a B

c. Ay mitters submtted by the accused under RCM 1105 and, if
applicable, R CM 1106(f)(4).

2. The convening authority may also consider the followng natters
prior to taking action on the case:

a. The record of trial.

bh. The personnel records of the accused and such other matters
the convening authority considers appropriate. The accused should be
notified of any adverse matter considered which is not in the record
or of which the accused is not considered to be on notice. Notice to
the Review Section of any additional adverse mnatter nmust be nmade so
that notice may be given by the Review Section to the accused if
required.

3. After the convening authority considers all matters required by
R.C.M. 1107(b)(3) , advise the SJA of approval or disapproval of the
| egal sentence. Upon receipt thereof, the SIA wll prepare an action
and court-nartial order for the convening authority's signature.

After signature by the convening authority, the action and order wll
be returned to the SJA for distribution by the Review Section.

5104. FURTHER REVI EW

1. Per RCM 1112, the special «court-nmartial and the convening

authority's action wll be reviewed by a judge advocate in cases where
no BDC was adjudged or when the accused has waived further appellate
review. Such review wll be done after the convening authority takes

action and prior to filing the case.
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2. In cases where a BCD was adjudged and has been approved by the
convening authority, and in which the accused has not waived further
appel late review, the Review Oficer wll, after the convening

authority's action, forward the case to the Judge Advocate GCeneral of
the Navy for review by the Court of Mlitary Review as required by
RCM 1201
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CHAPTER 5

MLITARY JUSTICE =
COURTS- MARTI AL REVEIW AND ADM NI STRATI VE  SEPARATI ONS

SECTION 20 CGENERAL  COURTS- MARTI AL

5200, REVIEW O CGENERAL QORTS MARTIAL.  General courts-martial will
be convened by the Commanding General, Marine Corps Base, Marine Corps
Combat Devel opment Command.  Service of the record of trial,

preparation of the convening authority's action, and further review
Wil be acconplished as for special courts-nmartial which include a

BCD. If the sentence does not include death and the accused has
waived appellate review under RCM 1110, the record my be revieved

by a judge advocate pursuant to RCM 1112
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CHAPTER 5

MLITARY JUSTICE -
COURTS- MARTI AL REVI EW AND ADM NI STRATI VE  SEPARATI ONS

SECTION 3:  ADM NI STRATIVE ~ SEPARATI ONS

5300.  GENERAL. The SJIA has an Admnistrative D scharge Section to
provide technical assistance to wunits which desire to admnistratively
separate a wunit menber in advance of the end of active service
contract  date.

5301. GUIDELINES FOR ADM NI STRATIVE SEPARATION. Mco 1900.16, Marine
Corps Separation and Retirement Manual (MARCORSEPMAN), provides the
guidelines for bases for admnistrative separation, notification
procedures to be wutilized when a Mrine is recommended for admnistra-
tive separatiom guide for characterization of service as Honorable,
General (under honorable conditions), Qher Than Honorable Conditions,
or uncharacterized, and a guide for the review of separation packages.
The MARCORSEPMAN also provides, in certain cases, the warnings/
counselling a Marine nmust receive prior to initiation of admnistra-
tive discharge action.

5302. INITIATION PROCEDURES. Administrative separation is initiated
by notifying the Mrine (respondent) of the basis or bases for
separation, the character of discharge which the comander recommends,
and the respondent's options in response to such recomrendation, per
MCO P1900.16C, para. 6303 or 6304.

5303. FORWARDING OF ADM NI STRATI VE SEPARATI ON PACKAGE. Upon
conpletion of notification, advice of defense counsel, if
applicable, and election by the respondent to accept or refuse
admnistrative separation, the package wll be forwarded to the GCSJA
Admnistrative Discharge Section, for review A thorough review of
the recommendation for separation wll be conducted, to include the
appropriateness of the basis, the advice provided the respondent, the
nature of characterization reconmended, and the sufficiency of the

grounds for separation. If applicable, the presence and accuracy of
warnings required per MCO P1900.16C, para. 6105, wll be checked.

Mnor deficiencies in the package wll be corrected by direct liaison
with the wunit legal officer. Mjor deficiencies wll be corrected by
returning the package to the wunit wth instructions for correction.

NOTE: In cases where a counselling entry has been made and the entry
contains language to the effect that 1if the individual's conduct does
not inprove he/she wll Dbe discharged, then sonme infraction/m sconduct

by the respondent nust be _docunented (page 11 entry, statement, etc.)
subsequent to the paragraph 6105 counselling entry. Stated otherw se,
don't advise a respondent that, unless their conduct inproves they
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will be discharged and then, without docunenting how the respondent

violated the probationary status, try to process the respondent for
separation,

5304. ADM NI STRATIVE DI SCHARGE BOARDS. In those cases in which a
Marine is entitled to consideration of the recomrendation for basis

and characterization of admnistrative separation by an admnistrative
discharge board, the Commanding General, MXCDC will convene the board.
A Mrine nay elect to waive or give up the right to have an admn-

istrative discharge board consider their case. In non-waiver cases,

after consideration of the -evidence, the board will conclude whether

the basis for separation is supported, and wll reconmend retention or
separation, and an appropriate characterization. The board results

will be incorporated into the package.

5305. ACTICN BY THE STAFF JUDGE ADVOCATE.  Upon conpletion, and
correction if necessary, of the package, the SJA wll advise the
Commanding General, MXCDC on the nature, basis, and characterization
of the recommended separation, and provide advice concerning whether
the separation, as recommended, is appropriate and supported by the
Marine's record of service. An endorsenent wll be prepared for
signature by the Commanding General, MXCDC to approve or disapprove
the recommendation of the OGO If the separation I1s the result of a
recormendation by an admnistrative discharge board, the reconmenda-
tion of the board wll be provided to the Conmanding General, MXDC
along wth all evidence.

5306. NOTIFICATION OF ACTION TAKEN  After decision and action by the
Commanding Ceneral, MXDC the wunit wll be notified of the action and
instructed to inform the respondent. Al actions directed by the
Commanding Ceneral, MXDC wll be taken.
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CHAPTER 6
APPELLATE LEAVE

6000. GENERAL. The regulations, applicability, and procedures for
granting leave to Mrines awaiting dismssal or punitive discharge are
set forth in Mco P1050.3G, paragraph 2025. A Marine tried by general
or special court-nartial ose sentence extends to dismssal "or
punitive discharge may be placed on involuntary appellate |eave.
Before an individual may be granted agpellate | eave, however, CO's
must ensure that the requirements of Parts Il and WMII of SECNAVI NST
5815.33 have been net.

6001. RECUESTS FOR APPELLATE LEAVE

1. Requests for appellate leave orders for Murines who meet the
criteria and processing requirements of SECNAVINST 5815.33 and Mco

P1050.3E, paragraph 2025, wll be submtted to the Commanding General,
Marine Corps Conbat Developnent Command (MXCDG) (C  052).  Requests
will include an)é of the following applicable docunentation which has
not previously been submtted to the Conmanding General:

a. Signed co&i)es of Progress Reports (DD Forns 1476 through 1479)
prepared by the . if the accused was sentenced to confinement in
excess of 60 days.

b. A copy of an executed waiver of clenency review or a request
for restoration/clemency has been submtted per SECNAVINST 5815.3. In
cases where the MNaval denency and Parole Board have already acted,
include a copy of the decision of the Naval Oenency and Parole Board.

c. A copy of any psychiatric evaluation conducted per SECNAVI NST
5815.3E.

d. If a Mrine fails to provide a viable leave address, the
followng should be designated by the GO if available:

(1) Local address (other than governnent quarters) if a Mrine
is mrried and residing with famly.

(2) CQurrent address of parents or other primary next of kin.
(3) Hone of record reflected on the most recent DD Form 1966.
e. A copy of an executed power of attorney. Refusal by a Mrine

to execute a power of attorney wll not preclude processing for
involuntary appellate |[eave.
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f. A copy of a physical exanmnation showing the Mrine is
qualified for  discharge.

2. Uon receipt of a request for involuntary appellate Ieave, the

Staff Judge Advocate (SJA) wll review the request for conpliance wth
this Mnual and SECNAVINST 5815.3 and MCO P1050.3. Following review,
the request wll be forwarded to the Mlitary Personnel Cficer,

Manpower Division, for issuance of orders.

6002. ACTION BY THE COWANDING OFFI CER

1. Following the issuance of such orders, the GO will place a copy of
the authorization in the SRB and forward an additional copy to the
Commanding Ceneral, MXCDC (C 052) for insertion in the record of

trial. Both copies wll bear the endorsement and original signature
of the servicemenber. If a Mrine refuses to receipt for the order,
the GO wll personally authenticate the following entry on the

original orders and on the copies of orders:

wT certify that these involuntary appellate leave orders were
personal |y delivered to (nane) at (time) on (date). (Nane) has
been infornmed of the contents of these orders and the
requirement to keep the commanding officer infornmed of any
changes in leave address. After being so inforned, (nane) has
refused to receipt for these orders in witing. /s/ (Conmanding
Oficer)."

2. Neither a nileage allowance nor transportation in kind is
authorized for Marines ordered on voluntary appellate |eave.
Accordingly, Marines on such leave are required to bear all travel
expenses to their leave address and, in the event of a return to duty
determnation, back to their place of duty. The nonpayment of travel
entitlements do not affect a conmander's prerogative to order a Mrine
to involuntary appellate leave if the situation so warrants. Marines
ordered to involuntary appellate leave wll Dbe inforned that, at the
tine of their discharge, they remain eligible for reinbursement of
}ransport ation costs incurred when ordered to involuntary appellate
eave.
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CHAPTER 7
ADM NI STRATI VE | NVESTI GATI ONS

7000. SCOPE. To provide supplenental instructions for the conduct
and reporting of investigations. Basjc guidelines for admnistrative
investigations are contained in the Judge  Advocate Ceneral (JAG

Manual .

7001. ~ MANDATORY | NVESTIGATIONS. ~ Incjdents falling into the categor-
ies listed Dbelow must be 1nvestigated:

1. 1Injury. Injury to mlitary personnel (other than Dby eneny action)
which results in physical inability to perform duties for a period in
excess of 24 hours (as distinguished from a period of hospitalization
for evaluation or observation) or injury which is likely to result in
permanent disability st be investigated. |n those cases where there
is nonossibilitv of a finding of misconduct, or no nossibilitv of a

l1ability claim the report of injury mav be submtted on the Iniurv

Report, NAVJAG Form 5800/15.

2. Disease. An investigation is required for any disease suffered by
mlitary personnel which results in loss of tine from duty in excess
of 24 hours (as distinguished from a period of hospitalization for
evaluation or observation) and which is attributable to vicious
habits, intenperance, or other factors suggesting m sconduct.

3. Death. In any case in which the death of a menber of the naval
service occurred, other than from natural causes, and in all cases of
apparent suicides, an investigation is required. In any case in which

civilian or other nonnaval personnel are found dead on a naval
installation under peculiar or doubtful circunstances, an investiga-
tion nust be conducted.

4, Claims. An investigation is required when clainms against or in
favor of the government may be involved. Exanples of such cases are:

a. Damage to private property by government personnel (mlitary
or civilian) while 'such personnel are engaged in governnent business.

b. Injury to civilians (including, but not limted to, dependents
and enployees) by governnent personnel while such personnel are
engaged in government  business.

c. Damage to government property by governnent personnel who are

not engaged in lawul governnent business, and danage to governnent
property by persons other than government personnel .
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d. Injury to government personnel by persons other than govern-
ment personnel or by government personnel who are not engaged In
| awful governnent Dbusiness, where the governnment has incurred medical
expenses.

7002. SPEGAL CASES. An investigation not otherwise required by the
JAG Manual or other directives wll be conducted when there is an
extensive loss, danage, or destruction of government property; where
there has been a failure of equipnent which should be brought” to the
attention of higher authority for design nodifications; where the
conduct of persons involved in the incident is especially worthy of
praise or censure; or, where an investigation would probably indicate
a method of preventing simlar incidents in the future.

7003. NONAPPROPRI ATED FUND ACTIVITIES.  UWon the occurrence of an
incident which nmay result in clains for or against an authorized
nonappropriated fund activity, involving loss or damage to property or
loss of funds, the AQC wll report that fact to the Commanding

CGeneral, Marine Corps Conbat Devel oprent Command (MOCDC) (C  052).

7004. RESPONSIBILITY TO ORDER  The reégonsi bility for ordering
necessary investigations rests wupon the of the organization to
which the involved mlitary personnel are attached, to which the

invol ved governnent property Dbelongs, and/or, in the case of civilian
enpl oyees, to which the enployee's QC is attached.

7005. MALTIPLE INVESTIGATIONS COF THE SAME INJDENT. If it is
determned that an investigation should be conducted and personnel
and/or government property of nore than one organization are involved,

only one investigation wll be mnade wunless otherwise required. The
decision as to which activity wll conduct the investigation wll Dbe
made pursuant to the following criteria:

1. Local Interest. In incidents involving local organizations only,
the senior GO of the involved organizations wll determne which
organization wll conduct the single investigation. Reports of the
investigation wll be forwarded to the Commanding General, Marine

Corps Base, via any other interested organization, for an endorsenent
indicating the latter's action(s) in relation to the investigation.
Al reports wll be forwarded to the Commanding General, MXCDC

(C 052) for processing.

2. Distant Interest. Wen an incident requiring an investigation
occurs at a place distant from Quantico, VA the normal convening
authority wll refer the natter to the CO of the Mrine Corps activity
located closest to the site of the incident, requesting that an
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investigation be conducted. This should be done by nessage with the
activity's parent conmand and info addressee, e.g., requests to I-I
staffs should info the Conmanding General, 4th Marine Dvision. The
request wll contain all available information such as time, place,
and nature of the incident; full names, grades, social security
nunbers, and leave status of personnel involved: and any other
information available which is considered pertinent to the investiga-
tion.

7006. 1 NVESTI GATING OFFICERS.  Investigating officers wll be guided

by the pertinent provisions of the JAG Mnual. In addition, the
followng policies wll be observed:
1. Investigating officers desiring to interview personnel or visit

areas under the control of organizations other than their own will
inform that organization's commander (normally through the organi-
zation's adjutant) of their presence and purpose in the area.

2. Investigating officers desiring to interview patient or staff
personnel of the MNaval Mdical dinic, Quantico, or to obtain
diagnosis and prognosis reports therefrom wll report to the

Director, Admnistrative Services, present their appointing order, and
state what services are desired. The Drector, Adm nistrative
Services, is requested to direct them to the Chief, Patient Admnis-
trative Services, or others, as appropriate. Visiting wards or

offices wthout prior permssion from the above officer is | bi
Requested diagnosis reports wll be miled or held for pickup.

7007. REFERRAL  TO RESPONSIBLE ~PERSON  When any servicenenber or
civilian enployee is reconmended to be held responsible for the |oss,
damage, or destruction of governnent property by reason of their fault
or negligence, as defined in MCO P4400.150, Marine Corps Consumer-
Level Supply Policy Mnual, and the convening/reviewing authority
concurs in such recommendation, the entire natter wll be referred in
witing to such person for a statenent as to whether they accept or
disclaim the finding. Should they accept the finding, they wll state
whether they consent (in whole or in part) or decline to voluntarily
reinburse the government for the anount of loss or damage. Prior to
the execution of such statement, however, the servicenember wll be
afforded the opportunity to consult wth a judge advocate.

7008. ADVICE ON |INVESTICGATIVE PROCEDURES. The Staff Judge Advocate
(SJA) is the technical advisor on nmatters pertaining to Investiga-
tions. co's, unit legal officers, and investigating officers of
organizations nmay nake informal requests for advice on investigative
procedures when necessary. Initial contacts should be made wth the
legal admnistrative officer.
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7009. RECORDS OF PROCEEDINGS. Reports of investigations wll be
reviewed by the staff section cognizant of the natter wunder investi-
gation. Action wll be taken pursuant to section 0210 of the JAG
Manual . Those involving findings of negligence, <clains for or against
the government, msconduct/line of duty investigations, or where
disciplinary action is taken or contenplated wll be forwarded wth
appropriate comments to the Commanding Ceneral, MXDC (C 052). Marine
Corps Accident and Injury Reports wll also be forwarded to the
Commanding General, MXDC (C 052) for approval and further forwarding
to the JAG of the MNavy. No fact-finding body need be convened and no
report need be forwarded to the JAG concerning msconduct and Iline of
duty investigations when, in the opinion of a nedical officer (or
representative of a nedical departnment), as concurred in by the QQ
the injury is not Ilikely to result in a permanent disability and was
incurred "in the line of duty" and "not as a result of the nenber's
own msconduct." Appropriate entries to this effect nust be nade in
the servicenenber's health or dental record. (See Manual of Medicine,
Articles 15-32 and/or 16-35.)

7010. DISPCSITION O REQORD. The distribution of investigative
reports depends wupon the type of investigation conducted. Precise
routing instructions are in section 0211 of the JAG Mnual. The
followng should be used as a guide:

1. Reports of injuries and deaths are forwarded to the JAG of the
Navy via the Commanding General, MXDC (C 052). \Were records or
reports involve Marine Corps personnel and are of a sensitive nature,
they wll be forwarded via OMC (JA). Sufficient copies should be
included for each via addressee.

2. If the investigation concerns a line of duty/n sconduct
determnation and contains the basis of a claim against or for the
government, it wll be forwarded to the JAG via the GO MNaval Legal
Service Ofice, Wshington Navy Yard, Wshington, DC 20374, and the
Conmmanding General, MXDC (C 052). If the investigation concerns a
line of duty/msconduct determnation and contains the basis of a
claim against the governnent, per the JAG Mnual, Chapter XX, it wll
be forwarded to the JAG via the OMC (MHP-40) and the Conmanding
CGeneral, MXDC (C 052). If the investigation does not relate to a
line of duty/msconduct determnation, but contains the basis of a
claim against or for the governnent, it wll be forwarded to the
Commanding Officer, Naval Legal Service Ofice, Wshington Navy Yard,
Washington, D.C. 20374 via the Commanding General, MXCDC (C 052). |If
the investigation does not relate to a Iine of duty/ msconduct
determnation, but contains the basis for a personnel claim against
the government, it will be forwarded to the OMC (MHP-40) via the
Commanding Ceneral, MXDC (C 052). Reports of injury to naval
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personnel  under circunstances indicating a possible third-party
liability claim shall be forwarded to the JAG via the Conmandant of
the Naval District in which the incident occurred.

7011, CGAM FOR OR AGANST THE GOVERNMENT. An investigator does not
have any authority to settle clains and should carefully advise all

interested persons of this limtation of power. In addition to the
conduct of the investigation, the investigator is responsible for
providing all ossible claimants wth the «correct clains forns (either

Standard Form 95 or DD Fornms 1842 and 1845).

7012. AML CHARGES IN COAM CASES. If, in the course of an
investigation of an incident involving possible clains against or in
favor of the governnent, it becomes evident that an operator of
government equipnment has received a citation, subpoena, or other
notice of arrest from civil authorities, based upon the incident in
question, the investigator wll report such fact to the SIA

7013. ACCIDENTS |NVOLVING GOVERNMENT VEHI CLES. The MXDC dains
Investigating COficer wll investigate sone accidents involving a
governnment  vehicle or privately-owed vehicles. In nost cases, the
organi zational commander of the government vehicle involved wll
conduct the required JAG Manual 1nvestigation and conbine the clains
aspects of the case.

7014. PERSONNEL CLAIMS. Mlitary personnel clainms, other than
household goods clains, cognizable wunder 31 USC, sections 240-243,
Mlitary Personnel and Cvilian Enployees dains Act of 1964, JAG
Manual , sections 2101-2129, wll be initially investigated by the
organization to which the claimant is assigned. Al personnel clains
wll be forwarded to the OM (MP-40) via the Commanding Ceneral,
MXCDC (C 052) for further action and settlenent. Household goods
clains are processed through the Traffic Branch, Supply D vision.

7015, RELEASE OF THRD PARTIES No nmenber of this Conmand or a
dependent thereof who has received nedical treatnent should release or
otherwise settle the liability of a negligent third party who, by

their negligence, has caused injury to such nenber or dependent until
after consultation wth a legal assistance officer.

7016. DISCLOSURE FORMS. Al investigations will have attached to
them a disclosure form (see JAG Manual Appendix A-3-b).
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CHAPTER 8
LEGAL  ASSI STANCE

8000. SCOPE. This Chapter sets forth a guide to the services and
functions of the Legal Assistance COficer, Cfice of the Staff Judge
Advocate (OSJA). Services of the Legal Assistance Cficer are
rendered in an individual capacity as a lawer and are not the
official acts of an officer or agent of the Departnent of the Navy.
Except in unusual circunstances, legal services wll be rendered only
at the Legal Assistance Cfice.

8001. SERVICES PROVIDED. The Legal Assistance Cficer wll provide
mlitary personnel —and their dependents, including retired personnel
of the arnmed forces, with advice and assistance In preparing wills,
estate plans, powers of attorney, separation agreenments, adoption and
guardianship petitions, name change petitions, promssory notes, and
small clainms court documents. The Legal Assistance Cfficer wll also
advise eligible recipients on the legal aspects of nmarriage and
marital problens, divorce, immgration and naturalization,

i ndebtedness, taxation, real estate transactions, insurance, torts
(accidents), consumer conplaints, automobile titles and |icensing,
civilian crimnal mtters, and landlord/tenant problems. Notary
public service is also provided.

8002. SERVICES NOT PROVIDED.  The Legal Assistance Cfficer does not
provide assistance regarding disciplinary mtters under the Uniformed
Code of Mlitary Justice (UCMI), the conduct of the Judge  Advocate
General  (JAG  Manual  investigations or admnistrative hearings,
Command  traffic court citations, or Article 138 conplaints. The Legal
Assistance Cficer is also precluded from rendering advice where the
client's interests are opposed to the interests of the US.

Gover nment . These matters are handled by the SJA or as otherwse
provided in this Munual. Finally, no legal assistance is provided
where the advice would result in a purely personal gain for the

rteci pient; i.e., incorporation of a business, obtaining of a patent,
etc.

8003. ACTION BY WUNT LEGAL GFFICERS.  Personnel desiring assistance
of the Legal Assistance Oficer wll first seek the assistance of

their respective wunit legal officers. The wunit legal officer will
ascertain the nature of the problem and determne the necessary course
of action. Consultation by the wunit legal officer wth the Legal

Assistance Cificer is invited. If the unit legal officer determnes
that the problem is of such a nature as to require the services of a
lawyer, that individual wll make the necessary arrangenents for an

appointment and wll so inform the person of the date and hour of the
appoi nt ment .
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8004. PROCESSING COF REQESTS FOR ACTION REGARDING VIQATIONS OF THE
AVIL RIGHTS ACT
1. Per MXDOO 5350.2, the Legal Assistance O ficer has been
designated to assist mlitary personnel and their dependents in
seeking relief from off-base discrimnation and other violations of
the Qvil Rghts Act of 1964
2. Qrganizational legal officers are instructed to advise personnel
who feel aggrieved under the Qvil Rghts Act of 1964 of the
provisions of SECONAVINST 5350.5 oprior to referring them to the Legal
Assistance O ficer.
8005. INSURANCE. = The Legal Assistance Oficer is designated the
Comvand Insurance, Mitual ~Funds, and Securities Officer and, as such,
Is responsible for the certification of all agents prior to their
being granted a permt for conducting business aboard this Conmand.
Conpliance with MXDOO 5760.1 wll nmaterially assist in the equitable
control of agents conducting business aboard this Command.  Organi za-
tional legal officers are encouraged to consult wth the Legal
Assistance COficer in all insurance natters, particularly before
making arrangements to have an insurance agent give a presentation
aboard MXB, MXDC  Any incident of insurance agents soliciting aboard
MCB, MXCDC without being registered should be pronptly reported to the

Legal
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CHAPTER 9
CIVIL AUTHORI TI ES
9000. SCOPE. This Chapter sets forth the necessary action for
delivery of mlitary and civilian personnel to «civil authorities,

service of civil process and subpoenas, and instructions for officers
representing their organizations in local courts.

9001. DELIVERY TO QAWML AUTHRTIES

1. Delivery of mlitary personnel to civil authorities wll be
effected per the Judge vocate GCeneral (JAG Manual, Chapter XII,

and the provisions of this Mnual. Normally, the delivery of mlitary
personnel will only be effected by the Legal Assistance é‘fi cer at the

Legal Assistance COfice.

2. Al requests for delivery of mnilitary personnel to civilian
authorities for trial on crimnal charges wll be directed to the
Legal Assistance Oficer.

3. The Legal Assistance Cfficer, or representative, wll inform the
officer exercising summary court-martial jurisdiction over the
requested individual of all the pertinent facts known regarding the
case. The latter wll advise the Legal Assistance Cficer of the

present whereabouts and disciplinary status of the requested
individual, and whether they authorize delivery to civil authorities.

4. \When the officer exercising summary court-martial jurisdiction
over the requested individual authorizes delivery, such officer wll
ensure that the individual is properly attired in civilian clothes

(preferably) or the uniform of the day. Such officer wll further
ensure that the individual is acconpanied by an officer or SNOO when
sunmoned by the Legal Assistance COficer. If it appears that the
individual wll not be returned to the Command wthin 24 hours, they

should also have in their possession appropriate personal toilet
articles. The delivery of the person concerned to civil authorities
will be effected in the presence of the Legal Assistance Oficer. A
that tine, the Legal Assistance Cficer wll have the requesting civil
authorities execute the agreement required by the JAG Mnual, Section
1305. No agreement form 1is necessary upon delivery of persons to
Federal authorities.

9002. DELIVERY TO CAML AUTHRTIES OHER THAN VIRANA OR FEDERAL
AUTHORI TI ES. Any QO or other person who receives a request for
delivery of a mlitary person to a civil authority of a state or
commonweal th, other than the Commonwealth of Virginia, wll forward
the request to the Legal Assistance Cficer for disposition per the
provisions of the JAG Mnual, Section 1302.
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9003. EFFECT CF DISOPLINARY STATUS UPCN DELIVERY. Upon presentation
of a proper warrant, delivery of the person sought wll nornmally be
effected, except when disciplinary proceedings involving mlitary
offenses are pending or the requested person is undergoing a sentence

of a court-nartial. Before delivery of the requested person is
refused for any reason, however, the officer exercising sumary court-
martial jurisdiction over the requested individual wll report the

full circunstances of the case to the Staff Judge Advocate (SJA) or
the Legal Assistance Officer. Wen refusal of delivery is intended,
the GO wll report the circunstances to the JAG per the JAG Mnual,
Section  1310.

9004. ADM NISTRATIVE ACTION. The report to the OMC or Chief of Naval
Personnel, as appropriate, concerning the delivery of Naval personnel
per the JAG Mnual, Section 1305, wll be mde by the SJA and Unit
Dary (MW). Uon delivery to civil authorities, appropriate entries
will be made in the individual's SRB per MCO P1070.12.

9005. SERVICE O AVIL PROCESS AND SUBPCENAS ON MLITARY PERSONNEL

1. Al requests for service of civil process and subpoenas enanating
from local (Mrginia) courts or from Federal courts on mlitary
personnel wll be directed to the Legal Assistance Cficer. The
officer exercising summary court-martial jurisdiction wll advise the
Legal A%sistance Cficer of the present whereabouts of the individual
concer ned.

2. \Were the process or subpoena issues from other than a Federal or
Virginia civil authority, the person to whom the process is addressed
wll be advised per the JAG Manual, Section 1320b, prior to permtting
servi ce.

3. Were service is authorized, it wll be effected in the office of
and in the presence of the Legal Assistance Cficer or in the presence
of a designated representative.

4. Process received by mail wll be handled per the JAG Mnual,
Section  1320.

9006. SERVICE OF PROCESS AND DELIVERY IN CASE COF NONM LITARY

PERSONNEL
1. In cases involving dependents and other civilians who are not
Federal enployees, civilian police wll, upon entering the Conmand,

notify the Provost Marshal of their intended function (arrest,
sumons, or subpoena) and request that a mlitary police acconpany
them to the civilian's/dependent's residence or [ocation.
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2. Qvilian police should be advised to contact the Director,
Qvilian Personnel Branch to arrange arrest or service of process on
Federal civilian enployees.

9007. REFUSAL  OF SERVICE Before service is refused, the officer

exercising summary court-martial jurisdiction over the individual to
whom it is addressed wll report wthout delay the full circunstances
of the case to the SJA who wll initiate action per the JAG Mnual,

Section  1320.

9008. OCOMAND REPRESENTATIVE IN dAML OORTS

1. Mlitary personnel are subject to Federal laws and mlitary
regulations, as well as the laws of the state, county, or municipality
in which they are present when away from this Command. They may be
arrested, confined, charged, and tried just as any other citizen.

2. Enlisted personnel should be counseled to inform their respective
sergeant major/first sergeant as soon as possible of any instance
where they have received a citation or any form of civil process which
my require their appearance before a civilian judicial body. COS
are requested to ensure that such individuals are granted |eave or
liberty to enable them to appear when required. co's are further
requested to ensure that such persons are acconpanied to court by an
of ficer. Should it be inpractical for such a representative to
acconpany the Marine accused to court, the Legal Assistance ficer
should be consulted.

3. Mlitary attorneys are exPresst forbidden to appear before
civilian courts as attorneys for mlitary personnel ‘except when the
JAG of the Navy or the Commandant of the appropriate naval district
specifically designates one to appear on behalf of personnel being
prosecuted as the result of incidents arising out of the performance
of their official duties.

4. It is proper, however, for an officer to be present in court as a
representative of the defendant's CO in order to assist the defendant
in obtaining civilian counsel, as needed;, offer to testify as to the
defendant's character and mlitary record; if requested, “be available
to explain relevant Marine Corps and Navy Departnent policies to the
judge, if defendant requests such information; receive the defendant
If released to the custody of the Mirine Corps: and to report the
result of the trial to the defendant's commanding officer. This type
of assistance is the responsibility of the defendant Mrine's QO

9009. PROCEDURES.  Wen mlitary personnel are to be tried in
district court, circuit court, or Federal district court within 50
mles of MXB, MXDC co's wll appoint an officer to accompany
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defendants to court as unit representatives. The appointment of th
unit representative to acconpany a defendant to a court located beyond
50 mles from MB, MXCDC is left to the discretion of the
CGficers appointed to perform such duties wll famliarize thenselves
wth the instructions contained in paragraph 9011 and wll conduct

t hemsel ves accordingly.

9010. PRODUCTION O COFFICGAL  REORDS. Al requests for production of
official records relative to court action wll be referred to the SIJA

9011. INSTRUICTIONS FOR UNT REPRESENTATIVES IN CWVILIAN QORTS

1. Prior to_ Trial. Cficers assigned to accorrRany service _
menbers to civilian courts wll be guided by t instructions outlined

below in carrying out their duties:

~a.  Uon assignment and prior to going to court, obtain all
available information wthin the wunit regarding the facts of the case
and discuss it wth the defendant.

b. If it appears that there my be grounds for contesting the
charges against the defendant or if <charges of a serious nature are
involved, advise the defendant to retain a civilian attorney. If the

defendant specifies no choice of attorney, refer them to the Virginia
State Lawyer Referral Service (800) 552-7977 for a |list of attorneys
who may be wlling to take the case. Inform the defendant that unit
representatives cannot act as their attorney in court.

c. btain synopsis of the defendant's mlltary record and
ascertain what the defendant's superiors think of their character and
value to the service. Inform the defendant that %ou wll be available
to testify wupon their record and character if such testimony is

desired.

d. Determine how nuch noney the defendant has on hand, on the
books, or otherwise available for payment of any possible fine.

e. Become famliar wth current Mrine and Navy Departnent
policies, particularly MCO P1900.16D, I\/ARCO?SEPR/N\I, par agraph 6210. 6,
regarding the discharge of enlisted personnel are convicted of
serious civilian offenses, and MCO P5800.8B, LEGADM NVAN, Chapter 3,
"Courts-Mrtial | nf or mati on. "

f. If the defendant is confined in a civilian jail, they my
normal |y be wvisited during regular visiting hours by maki ng arrange-
ments with the confining authority. Requests to visit confined
defendants in cases of energency other than normal working hours nust
be made to the sheriff of the county. Unit representatives have no
authority to demand to see a prisoner.
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g. Wen the defendant obtains «civilian counsel, unit repre-
sentatives wll not attenpt to interfere wth the attorney's handling
of the case. A representative may cooperate wth the defendant's
civilian counsel to the extent requested by that counsel, but such
cooperation wll not exceed the action authorized in this Mnual
except wth the expressed permssion of the QO

2. Conduct in Court. Wen civilian counsel has been retained by the
defendant, the unit representative wll remain available to testify,
if called, and to observe the proceedings in order to report the
outcone of the trial to the OO If civilian counsel has not been
retained, the unit representative wll conduct theirself as follows:

a. A unit representative has no official standing in the eyes of
the court, and may take part in the proceedings only when invited to
do so by the judge, and then only to the extent of the invitation.
Anyone who fails to act wth the proper degree of respect for the
court and its dignity may be sumarily punished by the court for
cont enpt . Although it may be proper for a civilian attorney in a
given case to attenpt to arrange wth a prosecuting attorney the
acceptance of a plea to a lesser included offense or to dispose of the
ga_s.e out of court, a wunit representative is expressly forbidden from
oing so.

b. Should the natter arise, it is inportant that the wunit
representative inform the judge that Mirine Corps policy forbids the
Marine Corps from entering into any agreement to accept custody of the
defendant on any terns established by the court which would 1npose
obligations on Mirine Corps officials to become part of a probation
arrangement. Specifically, the Mrine Corps cannot agree to submt
reports to the court on future conduct of the defendant, to carry out
any conditions of probation which involve performance of defendant's
mlitary duties, or to guarantee continued presence of the defendant
within the jurisdiction of the court. Any known plans to transfer or
deploy the defendant should be nade known to the judge.

~c. Under no circunstances wll the unit representative express
displeasure with the sentence awarded, nor attenpt to bargain with the
judge for a reduction therein. It nmust be renenbered that, in

performng wunit representative duty, one is representing the Mrine
Corps in a situation which nmay have a serious effect not only on the
service nenber and those who follow into that particular court, but
also in establishing and mintaining cordial and cooperative
relationships between the Command and nearby comunities.

3. After Trial

a. After a conviction in a civilian court, an apﬁeal my be taken
to the next higher court in a meritorious case upon the giving of
notice of intent to appeal, and the posting of bond to ensure the
appearance of the defendant. Wiether to take an appeal in a
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particular case is a determnation for the civilian attorney retained
by the defendant. The wunit representative should not attenpt to
advise the defendant on such a mtter. [f, however, there is reason
to believe that a different result would be reached by a higher -court,
and the defendant has not obtained civilian counsel, the unit
representative should assist the defendant in doing so inmmediately.

b. If necessary, the unit representative should assist the
defendant in obtaining pay.

c. After trial, the defendant's QO should be informed of the
results and of any promses made to the court regarding the payment of
a fine or request for the return of the defendant for future
proceedi ngs.

d. Any criticism of the actions of a judge, clerk of the court,
Brosecuting attorney, or civilian attorney in a particular case will
e directed only to the representative's QO and the SIJA

9012. PROCEDURES FOR REPOSSESSION  CGF  MOTGR  VEH GLES

1. Only the SJA or a designated representative can authorize
repossession of autonobiles located aboard this Command. CO's wll
refer all requests to the Legal Assistance Cficer for disposition.
The referral wll be by telephone and wll include the followng

i nformati on:

a. Name and address of the civilian firm contenplating repos-
sessi on.

b. Nanme and address of the firm representative.

c. Name, rank, social security nunmber, and unit of the service
menber who has possession of the autonobile.

d. A determnation whether the firm contenplating repossession
has a court order authorizing repossession.

e. The anticipated date that the firms representative wll
arrive aboard the Command. If a person contenplating repossession
comes aboard MXCDC without prior telephone notice, that individual
should be inmmediately referred to the Legal Assistance ficer.

f2. Secured creditors wll be referred to the Legal Assistance ficer
or:

a. Verification of the identities of the parties.

b. Review of the wvalidity of the security agreenent.
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c. Determnation of evidence of default.

d. Application of the Soldiers and Sailors Gvil Relief Act.
3. After initial review by the Legal Assistance Cficer, the secured
party wll be referred to the Provost Mrshal, who wll provide

supervision of actual repossession to ensure that no breach of the
peace occurs or is threatened.
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